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L  GENERATION OF MATTER

This rnatter aﬁses as the result of a referral dated April 12 1999, from the Election Fraud

| Umt Secretary of State of the State of California (“State”) The referral is in‘turn based upon

~ information dlscovered durmg the State s mqulry into the dlssemmatron on November 2, 1998

of fraudulent mallers and phone calls to registered Democrats in the 10lh Congressronal District

"~ of Calrforma purported]y on behalf of Representatlve George Mlller (D CA) advocatmg the

‘defeat of Representatlve Ellen Tauscher

II.' FACTUAL AND LEGAL ANALYSIS
Pursuant to 2 U.S.C. § 441d(a) ‘whenever any person makes an expendrture for the

purpose of financing a commumcatlon expressly advocatmg the election or, defeat of a clearly

Rep. Mrller and the Democratic Party reportedly have brought suit in state court agamst GOP congressxonal

candidate Charles Ball and his campargn manager alleging they should have stopped the fraudulent campargn mailer -
and phone operatlon _ .



o . o
identified candidate, such communication must state specific information concerning who

authorized and paid for the communication.

Material attached to the referral confirms that a letter purportedly sent to the 10th - T ;-

Dlstr"icts_’ 122,000 registered Democratic households, _da’ted Novernber 1, 1998,. contains .riol
- discl_a-imer identifyir_lg who paid_for the mailed plece. This oue-ﬁage letter 1s type-_written on the
: pe_rsonaliied letterhead statiohar.y of the East'Bay Derhocratic Committee, 'a nonQelristerrt
comrnlttee. Furthennore, the letter bears a fraudulent address, and. carries the name George
. Miller at the end.' .R.ell)resentativ_e Miller'; Who_ represents the neiéhhbrihg— congressional district |
and isa strong supr)oner of l‘auscher, reportedly denounced the mailer arid any irlvolvement
~ thereof. Press reports' submitted with the referral also note reoorts of an arlony'mous “voter '
suppres'sion” ph,ohe bank campalgn in which Democrats were urged -o.n the'evening of November_
2, 1998, “[d]on t vote for Ellen Tauscher.” Records of i 1nterv1ews.w1th reclprents of these |
_ telephone calls transmltted by the State with the referral indicate that the callers 1dent1ﬁed
themselves as being from the “East Bay D,emoc'ratic Committee.”

The mailings a.n_d-phone.calls lacked a disclairher required of express _advoc_acy 3
communications by Section 44142 Such a disclaimer would haue accurately re'vealed'the
person(s) paying for the last minute campaign and would have indicated whether the '

communications were authorized by a campaign committee. ‘Whether the activity also implicates

2

As stated in MUR 4735 (Bordonaro), First General Counsel’s Report, dated March 16, 1999, this Office -
supports the notion that there is no legal distinction for treating commercial phone bank operations containing
express advocacy differently from other express advocacy communications made to the general public. However,

this Office recommended and the Commission determined, based on the application of prior Commission practice to
. the facts present at the preliminary stage of that investigation, not to pursue that theory of Section 441d liability in .
- MUR 4735. At this juncture in the present matter, though, this Office believes that prudence dictates an

* acknowledgment that the application of Section 441d liability to the aforementloned phone calls may be warranted
on facts whlch may arise durmg future investigation.
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_violations of Section 441h (misrepresentatidn of campaign authority) depends upon whether
_ "ano-ther campaign com;nittee was behind the mailers. |
1. CONCLUSIONS |

The anti-Tauscher 1etter§ and follow-up telephone calls contain langl_iage that expressly
advocates the defeat of Rép. Tauscher and, thus, meet the statutory requirementé to necessitate
the inclusion of a disqlair‘ner. statement. Furthermore, the persons responsible for the leﬁers and.‘
the telephone calls utilized a fraudulent identity. Accordingly, the pefsons who auth_brized and
' paid for these communications .ap_pear to h_a?e knowingly. and Willfully violated Séction 441d(a); -
On the current reéord,-’the respons'ibl.e :perso‘n(s) are curréntly unknowﬁ. Therefore, tc').initia-lte an
| investigation, this Office reéommends that the Commission find reason to believe that persons
Unlmpwn knoWingly and willfully violated 2 U.S.C. § 441d(a). See, e.g., MUR 2791.%

To ascertaiﬁ_the identity of the persons responsible .for the funding, creatioﬁ and
distribution of thé lettefs and telepholne calls, this Office intends to immediately initiate an
informal investigation utilizing contacts with relevant state agencies, the Postal Inspect(_)r,. and -
vendors who provided services to candidafe; énd their com-mittees_l in the 1998 Congressional
campaign for the 10" District. Moreover, as this aforementioned activity aﬁpéars'similafly |
patterned to that which occurred in MUR 4735 (Bbrdoﬁaro)_, this Office intends to fbllow-up on -
investigatiVé leéds which arose from that matter as' well. In the_evenf that veﬂdof witnesses
. determihed to be highly relevant to the investigation appear more comfortable c-ooperating in
responsé toa forrﬁal request for ihfomiétibp (as has b'een‘ the experiéﬁce of this '(.)fﬁce),. this -

Office will seek Commission approval for subpoenas as necesséry.

3 The possibility also exists that the funds supporting the mailing and telephone effort may have originated

from a prohibited source(s). See 2 U.S.C. §§ 441a, 441b, 441c, 441e, and 441f.



This Ofﬁce also recommends that the Commrssron approve the appropnate Factual and -

"Legal Analyses based on the above analysis. Ifand. when respondents are 1dent1ﬁed appropnate'- :

 Factual and Legal Analyses will be transmitted along with reason to believe notiﬁcations.- And,

if during the course of the investigation i'nformation. is ascertained which indicates that another

: ‘campaign committee was responsible for said activity, this Office will recommend findings as to

_ a'Section 441h _violation.

IV. RECOMMENDATIONS
1. Open a MUR.

| 2. Find reason to believe that persons unknown knowrngly and wﬂlfully violated -
' -2USC§441d(a) :

3. Approve the appropnate Factual and Legal Analyses and letters |

~ Lawrence M. Noble
General Counsel .
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